Late Application Penalty
Background and Summary:

In recent years there has been a growing incidence of transit systems failing to submit their consolidated transit funding applications on time, or submitting them without having conducted the required public hearings, etc.  In some cases the same system has done so in more than one year.  None if the cases have involved new managers.  It also happens despite long lead times provided by OPT and reminder e-mails advising systems to schedule their hearing, etc.

In the past, systems submitting late applications were denied consideration for any discretionary funding, such as federal capital projects or special projects STA funds.  In recent years, however, most discretionary funding decisions have been moved to other times of the year, so this incentive has become less effective.  

After discussing the issue with IPTA in November 2005, OPT included in the 2006 Consolidated Transit Funding Application instructions a warning that any late applications might be subject to a penalty of up to 2% of the system’s annual STA allocation.  Despite the warning, there were again systems that did not submit any application.  They were originally told they had 30 days to get their application in without penalty, but then, since this policy had been included in the group put out for comment, no action was taken.

Based on review of the comments received, OPT has decided to eliminate the proposed new penalty provisions.  The only consequence of late applications with regards to formula funding shall be that payments will be withheld until a fully executed contract is in place. With regards to discretionary funding, we will continue the policy that late applications will not be eligible for funding. Whenever applications are solicited, OPT will note the consequences for various funding components should systems miss the announced application deadline.  If any systems miss the Consolidated Transit Funding Application deadline, which is the first business day of May, OPT will contact the transit manager and their supervisor or head of their governing body, notifying them of the consequences encouraging them to get their application in as soon as possible to minimize the amount to payments to be held.
Comments Received and OPT Responses:
How significant is this concern?

Currently, how significant is this problem or concern for OPT staff? 

There should be some point where fines are imposed, but only when delays are causing a problem for the IDOT and/or other public transit systems.

Unlike the late year-end reports, which adversely affects other systems because it prevents OPT from issuing timely funding allocation information for the coming year, late funding applications do not impact other systems. In recent years we’ve had one system fail to make application for their funding several different years, a couple of others have missed in a single year.  When a system has not made application, agreements are put on hold, as are payments.  To the extent that final approval must be received from parties outside OPT, the inability to take all projects for approval at once is awkward.
Warning is needed before any sanction is applied

Will there be any type of warning or notice prior to assessing the 2% penalty for a late Consolidated Application and/or Year-End Statistical Report, or will the penalty just be assessed automatically?

I would recommend the following policy to start with (if not effective, it could be strengthened in the future):

1.  A late submittal would result in official notification of the transit manager’s supervisor and/or board.

2. After 30 days, a 1% STA penalty would be imposed.

The warning was included in the instructions for this year’s Consolidated Transit Applications, issued five month prior to the application deadline, which said late applications might be subject to a penalty of 2% of the systems projected annual STA allocation.  In practice, systems were contacted once the Consolidated application deadline was passed, and informed that, if the application was not received within 30 days, the penalty would be invoked.  

Proposed penalty is too harsh

We feel that a 2% penalty of a system’s operating assistance is excessive.

The 2% sum seems like too harsh a penalty for all violations.

I think it goes a little too far in applying this penalty to applications not submitted on time and ones that are missing certain portions of the application.
I would recommend the following policy to start with (if not effective, it could be strengthened in the future):

1.  A late submittal would result in official notification of the transit manager’s supervisor and/or board.

3. After 30 days, a 1% STA penalty would be imposed.

Based on comments received here and feedback from systems which were in this situation this year , we are proposing to revise the policy to apply the penalty only to any STA payments that end up being held due to the lack of an complete application.  Since applications are due May 1, and the withholding of STA would not begin until early July this gives somewhat of a grace period, although there will be time required to get an agreement processed prior to payment.  This revision also creates an incentive for the delinquent system to get its application in as soon as possible, which was missing when the penalty was based on the annual STA allocation.

Policy should have provision for extenuating circumstances

Penalties should only be assessed when gross abuses (intentional, deliberate, repeated tardiness, etc.) in the system occur without reason or extenuating circumstances.

I think there needs to be a process for considering “special circumstances” that may justify a late submittal.

We see nothing about an appeal process or a clause for circumstance beyond the transit systems control or errors or late information from FTA or OPT?

What effect will there be for extenuating circumstances such as loss of a director or key personnel at reporting time? 

Unfortunately, even in the case of extenuating circumstances, a system must be held accountable.  The managers have a responsibility to assure that there is a “back-up” person able to perform and submit the work, in the absence of the primary person.

Exactly what circumstances will warrant an extension or penalty?

We will consider extenuating circumstances in enforcing this policy.  The key, however, will be whether it is an issue of something actually preventing the system from making a timely application, vs. just lack of appropriate arrangements or back up on the system’s part.

Need to have an appeal process

Is there a proposed appeals process? There may be extenuating circumstances that affect how submission of timely information, including those that may be caused by OPT or FTA

We are also concerned that this policy does not include any allowance for extenuating circumstances or any appeal process.

Systems may appeal/present their case for extenuating circumstance to the OPT Director. 

What happens to penalty funds?

How will the penalties be managed, tracked or expended by OPT?

What will OPT do with the money that they get from accessing this penalty?

What would become of the funds that would be retained; will they be redistributed?

I would be interested in knowing the use and/or distribution of that 2%.  I wouldn’t want it to just sit around and “do nothing”.  One potential use would be to add it into the capital pool.

We would propose that once the penalty period is ended, the penalty funds will be added to the amount of new use-tax distributed by formula for the next month.

Other

Is there a precedent for assessing penalties within OPT?

In the past, when nearly all systems were applying for and receiving special projects, and when capital funding decisions were being made shortly after the submission of the Consolidated Transit Funding Applications, the penalty for a late application was that the system was not eligible for any of these discretionary funds.  The financial impact of that penalty could have exceeded 2% of the system’s STA formula allocation in a year.  Currently, however, capital decisions are made on a completely difference timeframe, and the proposal for reinstituting special projects would have them available at any time rather than being part of the Consolidated Application process.

Who on your staff will do this?

Since Pam Lee is the person on our staff who handles the Consolidated application process and the STA formula payments, the bulk of the burden will fall upon her.

Please clarify – if a system is late with both the Consolidated Transit Funding Application and year-end reports, does that system have a 2% or a 4% penalty?

The substitution of adjusted prior year statistics for missing year-end data, and the assessment of a penalty for late submission of a Consolidated funding application are separate issued and a system could potentially be subject to both, depending on their actions.  If so the effect would be cumulative, though it would not be as simple as just assaying 4%.
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